
that our overall regulatory scheme fulfills
this expectation in that the benchmarking and
price cap approach is the primary method of
regulating cable service rates with a
secondary role played by cost-of-service
regulation. In addition, as we explain, we
will tailor, to the extent practicable, our
procedural and other cost-of-service
requirements to achieve our goals for cost
based rates for cable service. Our cost of
service requirements will not replicate Title
II regulation.

NPRM at , 15, n.16. Whether or not the final cost-of-service

standards meet this goal remains to be seen. The immediate

question is whether the benchmarks will be modified sufficiently

to make benchmarking the "primary" method of regUlation, so that

cost-of-service is a permissible "safety valve" under the

statute. As it presently stands, cost-of-service will be the ~

facto primary method of regulation until the benchmarks can be

modified to allow operators to earn compensatory rates.

Therefore, the benchmark regulations are not valid unless and

until the FCC resolves the interrelated reconsideration and cost-

of-service issues to insure that the majority of cable operators

will not be forced to make cost-of-service showings.

2. The Commission's Action is
Arbitrary and Capricious

Congress expressly delegated to the FCC the task of

promulgating rate regulations within the parameters discussed

above. "Such legislative regulations are given controlling

weight unless they are arbitrary, capricious, or manifestly

contrary to the statute." Chevron U.S.A., supra, 467 U.S. at 844.

In addition, an agency action that is arbitrary and capricious
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Report & Order at ,271. This information was specifically

requested in the cost-of-service NPRM. 19 Even if the

Commission's delegation of its duty to determine cost-of-service

standards was within its discretion, which InterMedia submits it

was not, how can the franchise authorities be expected to do what

the FCC could not do?

Furthermore, the Commission has very clearly

articulated its rationale why it will adopt uniform federal

standards for cost-of-service showings which must be followed by

all local franchise authorities. Uniform cost-of-service

standards will promote administrative efficiencies, enable the

Commission to balance the interests of consumers and operators,

and avoid multiple cost-of-service standards. Id. at , 270.

Yet, in the next paragraph, the Commission explicitly

permits local franchise authorities to apply any cost-of-service

standards they wish, pending adoption of the Commission's

standards. The Commission does not offer any rationale or

statement in support of its abandonment of its previous

statements regarding the need for uniform standards. There is no

dire emergency situation that compels this interim procedure. As

the Commission recognized, allowing local authorities free rein

to review cost-of-service showings is likely to result in

multiple standards across the country, and will not adequately

balance the needs of consumers with those of cable operators. ~.

at '270. The Commission's prescribed interim procedure to allow

19 See, NPRM at '21.
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franchise authorities to determine cost-of-service standards is

exactly contrary to its stated goal of adopting fair, uniform

standards.

An agency rule is arbitrary and capricious if that

agency:

has failed to consider an important aspect of
the problem, offered an explanation for its
decision that runs counter to the evidence
before the agency, or is so implausible that
it could not be ascribed to a difference in
view or the product of agency expertise. 1I

Motor Vehicle Mfrs. Ass'n. v. State Farm Mutual, 463 u.S. 29, 43

(1983). Here, the FCC, relying on its vast experience in the

rate regulation area, determined from the facts available to it

that uniform cost-of-service standards are necessary to balance

competing interests. Without explanation, the FCC then

authorizes franchise authorities to create ad hoc cost-of-service

standards, with no specified rate of return. Such action runs

counter to the evidence available to the agency, and is

implausible.

Again, the Commission's interim approach is similar to

its actions in American Civil Liberties Union, supra, where the

Court rejected the Commission's implausible exclusion of lock box

controls for PEG and must-carry channels. 823 F.2d at 1579. On

this issue, the Court stated:

[t]he FCC makes only a faint-hearted attempt
to justify the exclusion of select stations
from lock box control•.• Yet nowhere in the
Report i Order does the FCC support its
conclusion that the lock box obligation
applies only to those channels within the
cable operator's editorial control. We are
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inclined to construe this record as an
implicit concession by the agency that it
cannot justify the exclusions.

Id. The Commission in the instant proceeding has made no

explanation or justification as to why it abandoned the

requirement for a single set of uniform standards, even if only

for an interim period. As noted above, the Act specifically

directs the Commission to establish these standards, and it has

not yet done so. Accordingly, the Commission's interim proposal

to allow franchise authorities unlimited discretion in reviewing

cost-of-service showings is fundamentally arbitrary and

capricious, and a stay is warranted.

C. Grant of Stay Will Not Harm Other
Interested Parties

InterMedia submits that there will be no harm to

interested parties by the issuance of a stay of these regulations

pending the outcome of the Commission's reconsideration

proceeding and the NPRM on cost-of-service standards. 2o The

possible sole benefit of implementing these regulations on

September 1, 1993 will be reduced rates for cable television

subscribers in franchise areas where cable operators are now

charging above-benchmark rates and where these rates cannot be

justified by a cost-of-service showing. This is not a situation

where subscribers could potentially be harmed by cable operators

InterMedia is not requesting that the Commission stay
its regulations governing the franchise certification process.
InterMedia believes that franchise authorities should, if they
desire, pursue their certifications as provided in the Report'
Order. InterMedia is requesting only that the remaining portions
of the Report & Order be stayed.
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increasing their rates because the Commission's Freeze Order is

still in effect.~

On the other hand, grant of this stay will spare cable

operators, franchise authorities and the Commission from the

futile exercise of preparing and reviewing essentially

meaningless cost-of-service showings. The Commission's resources

are already being tested in order to implement the other sections

of the Act. Most importantly, InterMedia and other similarly

situated cable operators will be spared irreparable harm. As

noted above, InterMedia's harm is not compensable. Rates set

below compensatory levels will not be recovered in subsequent

rate setting proceedings. In contrast, the FCC and the franchise

authorities will have the power to order rate reductions and

other remedial measures to compensate subscribers once a fully

developed regulatory regime is implemented.

Finally, all cable operators and franchise authorities

will benefit from a single set of uniform standards. Allowing

franchise authorities unfettered discretion to apply any cost-of

service standards they wish during this interim period will not

obviate the need to eventually conform these multiple ad hoc

approaches to the standards that are ultimately adopted by the

Commission. In sum, the harm to InterMedia and to cable

Implementation of SectioQl of the CAble Television
Consumer Protection and Competition Act of 1992, Rate Regulation,
MM Docket No. 92-266, FCC 93-176, (released April 1, 1993),
clarified, FCC 93-185, (released April 9, 1993), Erratum, 58 Fed.
Reg. 19626 (April 15, 1993) ("Freeze Order"). As discussed
below, InterMedia proposes that the Commission continue the
freeze if a stay is granted.
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operators generally clearly outweighs any possible short-term

benefits to cable television subscribers and others.

D. The Public Interest Requires a
Grant of Stay

As stated above, the public will not be harmed by a

delay in implementing the Commission rate regulations. If the

delay of a benefit is a "harm" to subscribers, it is one that is

compensable through remedial measures ordered by the Commission

or franchise authorities. Certainly, the public interest is not

furthered by jeopardizing cable operators' ability to provide

service. Accordingly, InterMedia submits that the grant of this

request for stay will serve the public interest.

IV. Conclusion

Implementation of the Commission's Report & Order in

its present form will cause InterMedia irreparable harm, violates

the specific directive of Congress, and is not in the public

interest. InterMedia requests that the regulations requiring

compliance with the benchmark levels and requiring the submission

of cost-of-service showings as the only alternative to justify

existing above-benchmark rates, be stayed pending the outcome of

the NPRM on cost-of-service standards and the benchmark

reconsideration proceeding. InterMedia proposes, should the

Commission grant this request, that the freeze on cable
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television rates be continued as provided in the Freeze Order, as

modified, during the pendency of the stay.22

Based on the foregoing, InterMedia respectfully

requests that the Commission stay the September 1, 1993 effective

date of its rate regulation rules, pending the ultimate

disposition of the petitions for reconsideration of the Report &

Order, and the rulemaking on cost-of-service standards.

Respectfully submitted,

INTERMEDIA PARTNERS

Dated: July 28, 1993

By: kf-~
StepHen R. Ross
Kathryn A. Hutton

ROSS , HARDIES
888 16th Street, N.W.
Suite 300
Washington, D.C. 20006

(202) 296-8600

22 Since it is likely that coapletion of the cost of
service rulemaking will take months, InterMedia suggests that
operators be permitted to adjust their rates beginning January 1,
1994 for inflation and for external cost charges which may have
occurred or arisen since the April 3, 1993 effective date of the
freeze.
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EXHIBIT 1

DECLARATION

I, David G. Rozzelle, am the Chief Executive Officer, Cable
Operations, for InterMedia Partners and its affiliates
("InterMedia"). In that capacity, I am responsible for all cable
operations of the company. InterMedia is a series of limited
partnerships and corporations that operates and manages cable
television systems in the states of Arizona, California, Georgia,
Hawaii, Illinois, Iowa, Minnesota, North Carolina, South
Carolina, Tennessee, and Wisconsin. As of June 30, 1993,
InterMedia provided cable service to over 640,000 subscribers.

The new rate regulations released by the FCC on May 3, 1993,
require InterMedia to choose between the benchmark method of
regulation and the cost-of-service method of regulation. The FCC
has attempted to explain the benchmark method through the release
of its Report and Order and subsequent clarifications and, as
presently structured, I have determined that the company will
suffer a reduction of approximately 6.0' in gross revenues if the
benchmark method is selected. This level of reduction probably
will cause the company to breach certain of its loan covenants as
more fUlly explained in the Declaration of Karen J. Linder,
attached to this pleading.

Accordingly, InterMedia may choose to follow the cost-of
service method of rate regulation. I have read the FCC's Notice
of Proposed Rulemaking (NPRM) on cost-of-service standards.
However, the NPRM provides no guidance to estimate the impacts of
that alternative on the company. Among other things, we need to
know whether cost of debt and the value of certain intangibles
will be included within the costs that can be recovered under the
Commission's cost-of-service regulations. We believe that we may
support our existing rate structure if debt service is a
permitted cost. These are among the issues about which the FCC
has requested comment and economic analysis. Thus, we would not
choose the benchmark method if cost-of-service permitted us to
support our existing cost structure.

Legally, under our existing franchise agreements, we may not
suspend service pending resolution of these issues. Nor, can we
suspend our revenue flow without breaching our loan agreements.
In addition, we have agreed to rebuild our physical plants in a
significant number of communities during franchise renewals and
must borrow capital to do the rebuilds. If we fail to rebuild
those systems as promised, we will be in default of those
agreements. Thus, it is also critical to the company's financial
well-being that we make the best choice between the two proffered
methods of rate regulation so we can have continued access to
capital through our banking and other debt resources.
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I declare under penalty of perjury that the foreqoinq is
true and correct.

Dated: ~7.t day of July, 1'93
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EXBJBIT2

DECLARATION

I, Karen J. Linder, am Chief Financial Officer for InterMedia Partners and related
InterMedia companies. Prior to my current position at InterMedia, I worked for six years
as a lender to media and entertainment companies at The Bank of New York and
Manufacturers Hanover Trust Company.

The InterMedia systems are funded by four separate and distinct financings.
Three of InterMedia's financings are provided by banks, insurance companies and a large
credit corporation. The fourth is financed with public debentures but will require a
working capital line from a bank or banks sometime this year. These financings were
structured as typical cable loans, Le., debt was extended based on a multiple of Cash Flow
(earnings before interest, depreciation, amortization and taxes). Our financial covenants
in our loan agreements all include Cash Flow as a component of their calculation. We
must also prove compliance with these covenants on a pro forma basis before we can
borrow additional funds to meet our ongoing working capital needs, the largest of which
are payments ofinterest and capital expenditures.

We have conducted a preliminary analysis of the impact on Cash Flows of moving
to the appropriate permitted base channel rates under the Commission's benchmark
methodology. The resultant predicted Cash Flow will cause InterMedia to violate its
fmancial covenants in all three bank/credit corporation fmancings and will likely prevent
us from obtaining a needed working capital line in the fourth. We will have to seek
necessary amendments from our lenders who may restrict further borrowings because of
our reduced Cash Flow. Without additional capital, we will not be able to fund rebuilds
already under way and those which are required under our franchise agreements.

As a result, I initially recommended that the InterMedia companies explore a cost
of-service approach. After review of the cost-of-service Notice of Proposed Rule Making,
however, I am not sure whether or not cost-of- service is a viable alternative. The NPRM
suggested that the ratebase may exclude intangibles and excess acquisition costs, items
which comprise the majority ofa cable system's value. Based upon a preliminary analysis
on one of our fmancings, exclusion of all intangibles and excess acquisition costs would
not provide a rate structure sufficient to cover all of our debt service and capital
expenditures and would result in rates that would appear to be significantly lower than
the benchmark method. However, so many questions were raised in the NPRM that a
meaningful analysis is impossible given the myriad of variables raised by the FCC.
Accordingly at this point in time, I cannot recommend a course of action for the companies
to take.

I declare under penalty of perjury that the foregoing is true and correct.

Dated:~ day ofJuly, 1993.

~~Karen J. mder
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CIRTlrICATI OF SIRVICI

I, Susan Benson, a secretary in the law firm of Ross &
Hardies, do hereby certify that true copies of the foregoing
"Petition For Stay" were hand-delivered this 28th day of July,
1993 to the following:

Chairman James H. Quello
Federal Communications Commission
1919 M Street, N.W., Room 814
Washington, D.C. 20554

Commissioner Andrew C. Barrett
Federal Communications Commission
1919 M Street, N.W., Room 844
Washington, D.C. 20554

Commissioner Ervin S. Duggan
Federal Communications Commission
1919 M Street, N.W., Room 832
Washington, D.C. 20554

Daniel M. Armstrong
Assoc. General Counsel-Litigation
Federal Communications Commission
1919 M Street, N.W., Room 602
Washington, D.C. 20554

Roy J. Stewart
Federal Communications Commission
1919 M Street, N.W., Room 314
Washington, D.C. 20554

Susan Benson


